STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

M CHAEL K. DUGDALE,

Petitioner,

Case Nos. 07-2540
07-2541

VS.

DEPARTMENT OF REVENUE, CH LD
SUPPORT ENFORCEMENT PROGRAM

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in these cases
before Jeff B. Clark, Adm nistrative Law Judge of the Division
of Adm nistrative Hearings, on August 16, 2007. The hearing was
hel d by video tel econferencing between Tanpa and Tal | ahassee,

Fl ori da.

APPEARANCES

For Petitioner: M chael Mran, Esquire
Law O fices of M chael Moran
2197 Ringling Boul evard
Sarasota, Florida 34237

For Respondent: Al bert Thorburn, Esquire
Depart ment of Revenue
Post O fice Box 8030
Tal | ahassee, Florida 32314-8030

STATEMENT OF THE | SSUES

The issues for determnation are: (1) whether Petitioner

is delinquent in child support paynments; and (2) whether



Respondent is authorized to |evy Petitioner's two bank accounts
and apply the funds to reduce Petitioner's past due child
support obligation.

PRELI M NARY STATEMENT

On Septenber 15, 2006, Respondent, Departnent of Revenue,
Chil d Support Enforcenent Program ("Departnment”), sent two
Notices of Intent to Levy to Petitioner, Mchael K Dugdale
("Petitioner"). In the notices, the Departnent advised
Petitioner that it intended to | evy Petitioner's bank accounts
at Bank of Anmerica and Regi ons Bank. According to each notice,
the | evy was bei ng taken because of Petitioner's nonpaynent of
child support in the anount of $25,725.76 as of August 4, 2006.
On Cctober 2, 2006, Petitioner filed two Petitions for
Adm ni strative Hearing each contesting one of the Notices of
Intent to Levy. On June 7, 2007, the Departnment referred the
matter to the Division of Administrative Hearings to conduct an
adm ni strative hearing in each case.

On June 8, 2007, an Initial Order was sent to both parties
requesting nmutually convenient dates for a final hearing. On
June 11, 2007, the cases were consolidated. On June 26, 2007,

t he cases were scheduled for final hearing on August 16, 2007,
in Bradenton, Florida. On August 6, 2007, an Anended Order
changed the site of the hearing to Tanpa, Florida, and all owed

appearances by tel econference.



The final hearing took place as schedul ed. Petitioner
testified on his own behalf. Respondent presented the testinony
of Darlene Collier-Erby and Tammy Carr and offered 22 exhibits,
whi ch were admtted into evidence and marked Respondent's
Exhibits 1 through 22.

The parties agreed that proposed reconmended orders woul d
be filed no later than 20 days following the filing of the
transcript of the proceedings. The Transcript of the
proceedings was filed with the Clerk of the Division of
Adm ni strative Hearings on Septenber 6, 2007. Both parties
filed Proposed Recomended O ders.

Al references are to Florida Statutes (2006), unless
ot herwi se not ed.

FI NDI NGS OF FACT

Based on the evidence and testinony of the w tnesses
presented and the entire record in this proceeding, the
foll owi ng Findings of Fact are nade:

1. Petitioner is the father of a child born in Connecti cut
in 1986. On May 2, 1990, a Connecticut court ordered Petitioner
to pay child support of $72.00 per week for the support of his
child. The court also found that Petitioner had a child support
arrearage of $3,797.11 and ordered that he pay an additi onal
$15. 00 per week to reduce the arrearage.

2. Petitioner noved to Florida in early 1994.



3. On Novenber 13, 2001, the Cerk of the Grcuit Court of
Manat ee County, Florida, received a request fromthe State of
Connecticut to register and enforce a foreign support order
agai nst Petitioner. The adjudicated arrearage in child support
was $25,179.87, as determned by the State of Connecticut.

4. On Decenber 11, 2001, Petitioner was sent a Notice of
Regi stration of Foreign Support Order. The notice, sent by
certified mail, was received at Petitioner's then current
resi dence address.

5. On January 23, 2002, an Order Confirm ng Registration
of Foreign Support Order was entered; Petitioner was ordered to
pay $90.48 per week begi nning January 25, 2002.

6. On July 12, 2007, the State of Connecticut certified
that as of July 12, 2007, Petitioner had a $23,853.56 child
support arrearage. Petitioner stipulated that the child support
arrearage was at |east $23, 000. 00.

7. On Septenber 8, 2006, the Departnent sent a Notice to
Freeze to the Bank of America; on the same day a Notice of
Freeze was sent to Regions Bank. |In the notices, sent by
certified mail, the Departnent advised the banks to hold up to
$25, 725. 26 of Petitioner's funds until further notice.

8. Bank of Anmerica responded indicating that Petitioner

had $1,270.95 in his account; Regions Bank reported $591. 42.



9. On Septenber 15, 2006, the Departnent sent two Notices
of Intent to Levy by certified mail to Petitioner. The notices
provided, in pertinent part, the foll ow ng:

You are hereby notified that pursuant to
Section 409. 25656, Florida Statutes, the
Departnent of Revenue intends to |evy on
credits or personal property belonging to
t he obligor nanmed above [Petitioner], or
debts owed to the obligor. This property
consists of liquid assets and is in the
control of [appropriate bank].

This action is taken for nonpaynent of child
support by the obligor in the anpunt of
$25, 725. 26 as of [appropriate date].

You are hereby notified that you may cont est
t he agency's action to |evy on the above
referenced property. You may do so by
either filing a petition in the existing
Circuit Court case, . . . or by requesting
an admni strative hearing. If you wish to
request an adm nistrative hearing, you mnust
file your petition for hearing, in witing,
in accordance with the Notice of Ri ghts
attached to this Notice.

10. Although Petitioner testified that he did not receive
t he notices, neither was returned by the postal service.

11. On Cctober 2, 2006, Petitioner filed a Petition for
Adm ni strative Hearing (Petition), in response to each Notice of
Intent to Levy.

12. I n October 2006, the Departnent issued and sent
Noti ces of Extension of Freeze to each bank indicating that

Petitioner was challenging the Notices of Intent to Levy.



13. The nonies on deposit in each bank were the result of
paynents received by Petitioner for his |abors as a | awn
car et aker.

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceeding. 8§ 120.57(1), Fla. Stat. (2007).

15. The Departnent is the state agency responsible for the
adm nistration of the Child Support Enforcenent Program

§ 409.2557(1), Fla. Stat.

16. Subsection 409.2557(2), Florida Statutes, provides, in
pertinent part, the follow ng:

The departnent in its capacity as the
state Title 1V-D agency shall have the
authority to take actions necessary to carry
out the public policy of ensuring that
children are maintained fromthe resources
of their parents to the extent possible.

The departnent's authority shall include,

but not be limted to, the establishnment of
paternity or support obligations, as well as
t he nodification, enforcement, and
col l ection of support obligations.

17. The burden of proof, absent a statutory directive to
the contrary, is on the party asserting the affirmative of the

issue in the proceeding. Departnent of Transportation v. J.WC

Conpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino v.

Departnent of Health and Rehabilitative Services, 348 So. 2d 349

(Fla. 1st DCA 1977). In this proceeding, the Departnent seeks



to |l evy the overdue child support fromPetitioner's bank
accounts. Therefore, to prevail in this proceeding, the
Departnment nust establish by a preponderance of evidence the
al l eged facts necessary to show that the proposed levy is
aut hori zed by Section 409. 25656, Florida Statutes. Petitioner
seeks to contest the Departnent's levy. To prevail in this
proceedi ng, Petitioner nust show that the Departnment's levy is
not authorized by Section 409. 25656, Florida Statutes, or that
the funds on deposit with the banks were exenpt from garni shnent
or other defenses raised in his Petitions for Admnistrative
Heari ng.

18. Pertinent parts of Chapter 88, Florida Statutes, the
"UniformInterstate Support Act" states, as follows:

88. 2051 Continui ng excl usive
jurisdiction.--

(4) A tribunal of this state shal
recogni ze the continuing excl usive
jurisdiction of a tribunal of another state
whi ch has issued a child support order
pursuant to this act or a | aw substantially
simlar to this act.

88. 2071 Recognition of controlling child
support order. --

(1) |If a proceeding is brought under this
act and only one tribunal has issued a child
support order, the order of that tribuna
controls and nust be so recognized.



(4) The tribunal that issued the
controlling order under subsection (1),
subsection (2), or subsection (3) is the
tribunal that has continuing, exclusive
jurisdiction under s. 88.2051.

88.6011 Registration of order for
enforcenent. -- A support order or an incone-
wi t hhol di ng order issued by a tribunal of
anot her state nmay be registered in this
state for enforcenent.

88.6021 Procedure to register order for
enf orcenent. --

(1) A support order or incone-w thhol ding
order of another state may be registered in
this state by sending the follow ng
docunents and information to the appropriate
tribunal in this state:

(a) Aletter of transmttal to the tribunal
requesting registration and enforcenent.

(b) Two copies, including one certified
copy, of all orders to be registered,
i ncluding any nodification of an order.

(c) A sworn statenent by the party seeking
registration or a certified statenent by the
custodi an of the records showi ng the anmount

of any arrearage.

(d) The nane of the obligor and, if known:

1. The obligor's address and soci al
security nunber

2. The name and address of the obligor's
enpl oyer and any other source of incone of
the obli gor.

3. A description and the | ocation of
property of the obligor in this state not
exenpt from execution



(e) The nane and address of the obligee
and, if applicable, the agency or person to
whom support paynents are to be remtted.

88.6031 Effect of registration for
enf orcenent . - -

(1) A support order or income-w thholding
order issued in another state is registered
when the order is filed in the registering
tribunal of this state.

(2) A registered order issued in another
state is enforceable in the sanme manner and
is subject to the sane procedures as an
order issued by a tribunal of this state.

(3) Except as otherw se provided in this

article, a tribunal of this state shal

recogni ze and enforce, but may not nodify, a

regi stered order if the issuing tribunal had

jurisdiction.

19. The Departnent and the G rcuit Court in and for

Manat ee County, Florida, correctly followed the statutory
dictates in registering and enforcing the Connecticut child

support order and arrearage. See § 88.6031(3), Fla. Stat.;

Departnent of Revenue v. Cuevas, 862 So. 2d 810 (Fla. 4th DCA

2003); Departnent of Revenue v. Cooper, et al., 861 So. 2d 519

(Fla. 4th DCA 2003).
20. Section 409. 25656, Florida Statutes, provides, in
pertinent part, the follow ng:
Gar ni shnent . - -
(1) If a person has a child support
obligation which is subject to enforcenent

by the departnment as the state Title IV-D
program the executive director or his or



her designee may give notice of past due
and/ or overdue support by registered maillY!
to all persons who have in their possession
or under their control any credits or
personal property, including wages,

bel ongi ng to the support obligor, or ow ng
any debts to the support obligor at the tine
of recei pt by them of such notice.
Thereafter, any person who has been notified
may not transfer or make any ot her

di sposition, up to the anount provided for
in the notice, of such credits, other
personal property, or debts until the
executive director or his or her designee
consents to a transfer or disposition, or
until 60 days after the receipt of such
notice. |If the obligor contests the
intended levy in the circuit court or under
chapter 120, the notice under this section
shall remain in effect until fina

di sposition of that circuit court or chapter
120 action. Any financial institution
receiving such notice will nmaintain a right
of setoff for any transaction involving a
debit card occurring on or before the date
of receipt of such noti ce.

(2) Each person who is notified under
this section nust, within 5 days after
recei pt of the notice, advise the executive
director or his or her designee of the
credits, other personal property, or debts
in their possession, under their control, or
owed by them and nust advi se the executive
director or designee within 5 days of com ng
i nto possession or control of any subsequent
credits, personal property, or debts owed
during the time prescribed by the notice.
Any such person comng into possession or
control of such subsequent credits, persona
property, or debts shall not transfer or
di spose of themduring the tinme prescribed
by the notice or until the departnent
consents to a transfer.

(3) During the last 30 days of the 60-day
period set forth in subsection (1), the

10



executive director or his or her designee
may | evy upon such credits, personal
property, or debts. The |evy nust be
acconpl i shed by delivery of a notice of |evy
by registered mail, upon receipt of which

t he person possessing the credits, other
personal property, or debts shall transfer
themto the departnment or pay to the
departnent the anount owed to the obligor.

* * *

(7)(a) Levy nmay be nade under subsection
(3) upon credits, other personal property,
or debt of any person with respect to any
past due or overdue support obligation only
after the executive director or his or her
desi gnee has notified such person in witing
of the intention to make such | evy.

(b) Not less than 30 days before the day
of the levy, the notice of intent to |evy
requi red under paragraph (a) nust be given
in person or sent by certified or registered
mail to the person's |ast known address.

(c) The notice required in paragraph (a)
must include a brief statenment that sets
forth:

1. The provisions of this section
relating to |l evy and sal e of property;

2. The procedures applicable to the |evy
under this section;

3. The adm nistrative and judici al
appeal s available to the obligor with
respect to such levy and sale, and the
procedures relating to such appeals; and

4. The alternatives, if any, available to
the obligor which could prevent |levy on the

property.

11



(8) An obligor may contest the notice of
intent to levy provided for under subsection
(7) by filing a petition in the existing
circuit court case. Alternatively, the
obligor may file a petition under the
appl i cabl e provisions of chapter 120. After
an action has been initiated under chapter
120 to contest the notice of intent to |evy,
an action relating to the sane | evy may not
be filed by the obligor in circuit court,
and judicial reviewis exclusively imted
to appellate review pursuant to s. 120. 68.
Al so, after an action has been initiated in
circuit court, an action may not be brought
under chapter 120.

21. Petitioner's child support obligation, as of July 20,
2007, was $23, 853. 56.

22. Petitioner had $1,270.95 on deposit with Bank of
Anerica that was subject to garnishment; Petitioner had $591. 42
on deposit with Regions Bank that was subject to garnishnent.

23. Petitioner has urged that Respondent did not follow
t he procedural requirenments of Chapter 77, Florida Statutes
(Garnishnent). Had the Florida Legislature desired to require
Respondent to be limted by Chapter 77, Florida Statutes, it
woul d not have enacted Section 409. 25656, Florida Statutes
(Garni shnent), which Respondent has correctly utilized.

24. Petitioner has urged that the levy is inappropriate
because the funds on deposit, $1,270.95 in a checki ng account

(Bank of Anmerica) and $591.42 in a savings account (Regions

Bank), were generated fromhis |abors as a | awn caretaker.

12



25. Title 15 U.S.C Section 1673, reads, in pertinent
part, as follows:

(a) Maxi mum al | owabl e garni shnent.
Except as provided in subsection (b) and in
section 305 [15 USCS 8§ 1675], the maxi mum
part of the aggregate di sposabl e earni ngs of
an individual for any workweek which is
subj ect to garni shment nmay not exceed

(1) 25 per centum of his disposable
earnings for that week, or

(2) The anobunt by which his di sposable
earnings for that week exceed thirty tines
the Federal m nimum hourly wage prescribed
by section 6(a)(1) of the Fair Labor
St andards Act of 1938 [29 USCS § 206(a)(1)]
in effect at the tine the earnings are
payabl e whi chever is less. 1In the case of
earnings for any pay period other than a
week, the Secretary of Labor shall by
regul ation prescribe a nultiple of the
Federal m ni mum hourly wage equivalent in
effect to that set forth in paragraph (2).

* * *

(b) Exceptions.

(1) The restrictions of subsection (a) do
not apply in the case of--

(A) Any order for the support of any
person issued by a court of conpetent
jurisdiction or in accordance with an
adm ni strative procedure, which is
established by State | aw, which affords
substanti al due process, and which is
subj ect to judicial review

* * *

(2) The maxi mum part of the aggregate
di sposabl e earni ngs of an individual for any
wor kweek which is subject to garnishment to

13



enforce any order for the support of any
person shall not exceed--

(A) Were such individual is supporting
hi s spouse or dependent child (other than a
spouse or child with respect to whose
support such order is used), 50 per centum
of such individual's disposable earnings for
t hat week; and

(B) W ere such individual is not
supporting such a spouse or dependent child
described in clause (A, 60 per centum of
such individual's disposabl e earnings for
t hat week; except that, with respect to the
di sposabl e earni ngs of any individual for
any wor kweek, the 50 per centum specified in
cl ause (A) shall be deened to be 55 per
centum and the 60 per centum specified in
clause (B) shall be deened to be 65 per
centum if and to the extent that such
earni ngs are subject to garnishnment to
enforce a support order with respect to a
period which is prior to the twel ve-week
period which ends with the begi nning of such
wor kweek.

26. The protection afforded by Title 15 U S. C
Section 1673 (Consuner Credit Protection — Restrictions on
Garni shnent), is directed at "di sposabl e earnings of a
wor kweek, " not funds on deposit in a checking or savings account
generated by individual |abors. No evidence was presented that
the funds on deposit were, or were not, any portion of
Petitioner's "di sposabl e earnings of a workweek." GCeneral

Mot ors Acceptance Corp. v. Metropolitan Opera Association, |nc.

98 M sc.2d 307; 413 NY.S.2d 818.

14



27. Petitioner urges entitlement to the protection of
Subsection 222.11(3), Florida Statutes, which states

(3) Earnings that are exenpt under
subsection (2) and are credited or deposited
in any financial institution are exenpt from
attachnent or garnishnment for 6 nonths after
the earnings are received by the financi al
institution if the funds can be traced and
properly identified as earnings.

Comm ngling of earnings with other funds
does not by itself defeat the ability of a
head of famly to trace earnings.

28. Because Subsection 222.11(3), Florida Statutes, refers
to "earnings that are exenpt under subsection (2)" and "head of

famly," those portions of the Statute nust be exam ned.

29. Subsection 222.11(2)(a), Florida Statutes, states, in
pertinent part:

Al'l of the disposable earnings of a head of
fam |y whose di sposabl e earnings are |ess
than or equal to $500 a week are exenpt from
attachment or garni shnent.

30. Subsection 212.11(1)(c), Florida Statutes, defines
"head of fam|ly" to include "any natural person who is providing
nore than one-half of the support for a child or other
dependent.” No evidence was presented to establish that
Petitioner was a "head of famly," nor was a tinme of receipt of
identifiable funds established. No exenption was established.

31. The Departnent has net its burden of proof in this

proceedi ng. Petitioner has not nmet his burden. Therefore, the

Departnent is authorized to levy on Petitioner's two
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af orenenti oned bank accounts in an anmount not to exceed
$23,853.56 and to apply those funds to his past due child
support obligation.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat Respondent, Departnent of Revenue, enter a
final order that: (1) levies an anpbunt up to $23,853.56 in each
of the Petitioner, Mchael K Dugdale's, two bank accounts at
Bank of Anerica, N A and Regions Bank; (2) applies the funds to
reduce Petitioner's past due child support obligation; and
(3) credits Petitioner for said paynent.

DONE AND ENTERED this 18th day of October, 2007, in

Tal | ahassee, Leon County, Florida.

JEFF B. CLARK

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 18th day of Cctober, 2007.
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ENDNOTES
1/ Subsection 1.01(11), Florida Statutes, states: The words

"registered mail" include certified mail with return receipt
request ed.

COPI ES FURNI SHED,

M chael Moran, Esquire

Law O fices of Mchael Moran
2197 Ringling Boul evard
Sarasota, Florida 34237

Al bert Thorburn, Esquire
Depart nent of Revenue

Post O fice Box 8030

Tal | ahassee, Florida 32314

Bruce Hof f mann, General Counsel
Depart nent of Revenue

The Carlton Buil ding, Room 204
501 Sout h Cal houn Street

Tal | ahassee, Florida 32399-0100

Janmes Zingal e, Executive Director
Depart ment of Revenue

The Carlton Buil ding, Room 104
501 South Cal houn Street

Tal | ahassee, Florida 32399-0100

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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